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ABSTRACT: Several Spanish authors have conceptualised the judicial process as a forced and inevitable
temporal evolution that must precede the resolution of the controversy and that depends on slow-
ness—as the antithesis of immediacy—. According to this doctrine, this process aims to avoid an
immediate judicial response. In this paper, I will examine why the judicial process has been defined
in this way; the reasons why speed is not desirable in the judicial function. To this end, I draw
on the findings of cognitive psychology and, more specifically, on a set of theories that support
the existence of two ways of processing information—two ways of knowing, believing, thinking,
reasoning, and acting—: one fast and one slow; these are the dual processing theories. As a result
of this confrontation, I propose a rationale, a purpose, and a definition for the judicial process,
which are based on the idea that the presence of a time interval is necessary for the right to judicial
impartiality and the right of defence to—materially—exist.

KEYWORDS: judicial process, right of defence, procedural guarantees, judicial impartiality, jurisdic-
tional function.

SUMMARY: 1. INTRODUCTION. ENHANCING THE JUDICIAL PROCESS: IS SPEED A
VIABLE SOLUTION?— 2. APPROACH TO THE DOGMATIC DEFINITION OF THE
JUDICIAL PROCESS.— 3. PSYCHOLOGICAL PERSPECTIVES: UNVEILING THE DU-
ALITY OF INFORMATION PROCESSING—FAST AND SLOW SYSTEMS: 3.1. Presenting
the Two Systems. 3.2. Fast Processing Operates by Default: 3.2.1. Fast Processing Jumps Straight to
Conclusions: 3.2.1.1. Impact on Evidentiary Activity. 3.2.1.2. Impact on the Right of Defence. 3.2.2.
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Contextualisation. 3.2.3. The Absence of Doubt. 3.3. How to Trigger Deliberation.— 4. A TELOS
AND A DEFINITION FOR THE JUDICIAL PROCESS.— 5. CONCLUSIONS.— BIBLI-
OGRAPHY.

1. INTRODUCTION. ENHANCING THE JUDICIAL PROCESS:
IS SPEED A VIABLE SOLUTION?

Acceleration is one of the defining characteristics of our time: instantaneity is one
of the values on the rise, and as such it is socially desired and pursued. Slowness, on
the other hand, is shunned; it is an enemy to be fought. One of the consequences
of this is that processes that require it are marginalised because they are an obsta-
cle to acceleration; they slow down the flow of information and communication
(Duch, 2018, p. 35; Torralba, 2018, pp. 25-29; Han, 2013, p. 60). This general
trend has also permeated the judicial function (Mora-Sanguinetti, 2022, pp. 47 ff.).
In this context, aggravated by the emergence of artificial intelligence, new debates
have emerged on the automation of justice (Nieva Fenoll, 2022a, pp. 1551 ff.; Guz-
mén Fluja, 2021) and the search for procedural efficiency’. Both dimensions aim at
speeding up the judicial process. Moreover, the semantics of the judicial process have
already been transfigured in this new perspective. An example of this is the statement
made by the Spanish legislator in 2020: «Criminal proceedings are in themselves a
punishment that causes hardship and costs for the accused»? All the above has led
to the fact that one of the procedural discussions taking place today is that of the
dilemma of guarantees versus effectiveness (Martin Diz, 2020, p. 817).

In the context we find ourselves in, I would like to emphasise that the current
dynamic contrasts with how Spanish—and also Italian—procedural doctrine has
conceptualised the judicial process. This judicial process is thus defined as a forced
and inevitable temporal becoming (Montero Aroca, 2008, pp. 302 ff.; Satta and
Punzi, 2000, p. 196; Serra Dominguez, 1950, p. 862; Fenech, 1960, p. 24) that
must precede the resolution of the controversy and that depends on slowness (as
the opposite of instantaneous) (Ramos Méndez, 1978, p. 44; Calamandrei, 1986,
pp- 317-318; Prieto Castro, 1952, p. 10; Fenech, 1960, p.30; Montero Aroca, 2008,
pp- 302 ff; Satta, 1968, pp. 10-11). According to this doctrine, the judicial process
aims to avoid an immediate judicial response. The warning of this thunderous dis-
crepancy invites me to reflect on the reasons why the judicial process has been de-
fined in this way: why speed is not desirable in the judicial function; a question that,

! Explanatory preamble of the Spanish preliminary draft bill on procedural efficiency measures
for the public justice service (Exposiciéon de Motivos del Anteproyecto de ley de medidas de eficiencia
procesal del servicio pablico de justicia). Available at: heps://www.mjusticia.gob. esles/Area TematicalActi-
vidadLegislativa/Documents/APL %20Eficiencia%20Procesal. pdf

2 Explanatory preamble to Spanish Law 2/2020, of July 27, amending Article 324 of the Criminal
Procedure Act (Exposiciéon de Motivos de la Ley 2/2020, de 27 de julio, por la que se modifica el arti-
culo 324 de la Ley de Enjuiciamiento Criminal).
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on the other hand, has not been given much attention. In other words, in this paper
I will meditate based on this important procedural institution, taking the Spanish
procedural system as a frame of reference.

To this end, I will draw on the findings of cognitive psychology, which in recent
years has deepened its understanding of how we know the reality that surrounds us,
and how we evaluate that information and decide how to interact with that reality.
More specifically, I will focus on a set of theories that argue that there are two ways
of processing information—two ways of knowing, believing, thinking, reasoning,
and acting (Evans, 2010, p. 2, 2020, p. 2; Kahneman, 2013, p. 35; Stanovich, 2011,
p. 16)—one fast and one slow; these are the Dual-process theories (Evans, 2017,
pp- 99-115). The similarity of this classification to the one used by Spanish proce-
dural doctrine leads me to analyse whether an approach to the former can be useful
in answering the question that is the subject of this paper. For this reason, I will
examine whether these psychological theories can help to understand the basis of the
judicial process.

Based on these conclusions, this paper aims to fill a gap in the foundations of
the judicial process. It will also help us to gain clearer insights into how the judicial
function should function. In particular, it aims to clarify whether the ideas that the
law assumes about how the human mind works are empirically supported. Ques-
tions arise: Do we start with doubt or intuition? Is standard deliberation our starting
point? If not, is deliberation possible, and by what mechanisms? Furthermore, this
paper will contribute to enriching the debate mentioned at the beginning of this
introduction about the dichotomy between guarantees and procedural efficiency. It
will help us to understand the potential consequences of streamlining the core of the
process and to guide discussions on how to resolve the existing judicial congestion
in Spain.

To this end, I will first explain how the judicial process has been defined by doc-
trine (section 2). Secondly, I will analyse, in the light of the psychological theories
mentioned above, the consequences that quick decision-making can have for the
judicial function and how these can be avoided (section 3). Finally, I propose a relos
and a definition of the judicial process as a result of this analysis (section 4).

2. APPROACH TO THE DOGMATIC DEFINITION
OF THE JUDICIAL PROCESS

The judicial process is one of the core elements of procedural law. Hence, the ad-
jectivisation of this branch of law and the fact that its subject is the legal organisation
of the process (Guasp, 1968, p. 31; Ramos Méndez, 1978, p. 46).

The analysis of the doctrine of this concept reveals one of its outstanding charac-
teristics, namely its instrumental vocation: it is the process which makes the irrevoca-
ble determination of the right to the concrete case feasible (Serra Dominguez, 1969,
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p. 50), it makes it possible (Nieva Fenoll, 2022b, p. 76). For this reason, it is con-
ceptualised as a method (Carnelutti, 1997, pp. 21-22), a means (Serra Dominguez,
1950, p. 862; Prieto Castro, 1952, p. 10) or an instrument (Ramos Méndez, 1978,
pp- 37 ff.; Montero Aroca ez al., 2014, pp. 222 ff.; Prieto Castro, 1980, p. 23; Fenech,
1960, pp. 20-21; Nieva Fenoll, 2022b, p. 76) that allows the materialisation of ju-
risdiction (Satta and Punzi, 2000, pp. 196 ff.; Wach, 1977, pp. 22 and 24). Thus,
the concept of the judicial procedure imparts to the judicial decision a forced and
inevitable temporal development that must precede it; a succession of acts that must
necessarily develop from the request for protection to the judicial decision (Montero
Aroca, 2008, pp. 302 ff.; Satta and Punzi, 2000, p. 196; Serra Dominguez, 1950,
p. 862; Fenech, 1960, p. 24; Ramos Méndez, 1978, pp. 46-47). Moreover, the slow-
ness and length of the process—as a positive and necessary characteristic (Ramos
Méndez, 1978, p. 44; Calamandrei, 1986, pp. 317-318; Prieto Castro, 1952, p. 10;
Fenech, 1960, p.30; Montero Aroca, 2008, pp. 302 ff.; Satta, 1968, pp. 10-11)—is
even questioned. In the light of the above, the extension of time acts as the backbone
of the procedure. The aim is to postpone the judicial decision to a point in time later
than when it was initiated. Consequently, the procedure is constituted as the anto-
nym of speed, of brevity.

Although this characterisation of the judicial process I have just mentioned has
been dealt with in doctrine, the reason why it is necessary to follow a necessarily long
path that ends with the pronouncement of a judgement has not been very much
addressed. One of the few scholars who has reflected on this point is Fenech (1960,
p- 37). He argues that the reason for the existence of the judicial process lies in hu-
man fallibility; only God can judge instantly. Thus, the human judge, ontologically
limited, needs to judge a series of acts that unfold in time (Carnelutti, 1994, pp. 17
and 28). This argument is also taken up by Serra Dominguez (1950, p. 873), Satta
(1968, pp. 3-18), and Carnelutti (1994, p. 34). The latter author warns that the
speed of the process leads to uncertain justice (p. 14). Similarly, Calamandrei notes
that the birth of the jurisdictional order is neither spontaneous nor instantaneous
but requires the deployment of numerous procedural acts that constitute the judicial

process (Calamandrei, 1997, pp. 317-318).

Hence, the link between the notion of judicial process and its underlying ration-
ale is thus delineated: the former arises from the inherent human limitation to make
instantaneous and flawless decisions—an attribute reserved for the divine. Human
beings require a methodology to deliberate and execute any judgement. This strat-
egy, consisting of a chronologically extended sequence of various actions, enables
us to process and reflect on precise information (Nieva Fenoll, 2022b, p. 76). This
circumstance imposes the appearance of a temporal becoming—the supreme charac-
teristic of the process (Fenech, 1960, p. 24)—which helps the human being in this
decision-making task (the core of judgement) and compensates for this deficit.

Given this approach, I wonder whether it is plausible that human beings are in-
capable of making instant judgments and decisions. But the answer is no. Without
prejudice to what I will say below, a few examples from everyday life will illustrate
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this: when the reader returns home at the end of the working day—an activity in
which many decisions are made—he does not need much time to decide which
route to take. Think of tennis players or footballers, for example, who are constantly
making judgements during a match, especially to choose the best reaction to the
opponents move, which they implement quickly.

It could be argued, however, that what has been proclaimed by one part of the
doctrine applies specifically to judicial decisions and not to general decisions. In
this sense, it is worth mentioning prima facie judgments. According to Nieva Fenoll
(2007), this term refers to judicial decisions that are taken quickly (pp. 39-53)—
this is their main characteristic—and even with urgency. They are hasty judgments
(p. 38) based on first impressions (pp. 19 and 54). The importance of pointing this
out lies in the fact that this type of procedure is a subtype of judicial decision (p. 57) %
the situation is resolved by the decision of a third party who hastily applies the law
to the specific case. As a result, there are now fast-track judgments which avoid the
slowness and protracted nature of the judicial process (they are based on first impres-
sions and the pressure of speed prevents the development of the concatenation of acts
which make up the process). For this reason, these acts are close to instantaneity, if
not identified with it. The prototypical example of these pursuits is the adoption of
precautionary measures, although this pursuit is not limited to them*. In short, what
I am interested in highlighting is the existence of instantaneous human judgements;
a particularity that contrasts and demonstrates a rupture with the teleology of the
process outlined above.

Moreover, this way of working is instinctively and historically’ the original ap-
proach: in Roman law, the Caesar or the judges could immediately resolve cases of
minimal importance or even minor offences (Nieva Fenoll, 2007, pp. 20 ff.). In ad-
dition, as recent research has shown, there have been instant judicial decisions in the
last centuries (Capdeferro and Serra, 2015, pp. 520-532). For this reason, safeguards
such as the «usatge» of the county of Barcelona, known as Alium namque, required
that judgements be made per directum, i. e., in the form of a trial and not ex abrupto
(Ferro, 1987, pp. 335-3306). The explicit emphasis of the doctrine of the time, which
expressly prohibited immediate judgements (ex abrupto), underlines its existence in
these temporal and geographical coordinates. Furthermore, within the framework
of Castilian law, in practical cases, there were #rials that were carried out summarily
and simply, directly, without fanfare or the appearance of a trial (Nieva Fenoll, 20006,
pp. 159-160).

In the light of the above, it is not entirely tenable to base the need for a judicial
process on the human inability to decide without a process; there are and have been

3 'This is not an accelerated procedure such as summary proceedings. See Nieva Fenoll (2007,
pp- 34-35).

4 For a more extensive analysis: Nieva Fenoll (2007, pp. 109 ff.).

5 This is the most elementary and basic way of judging. See Nieva Fenoll (2007, p. 19).
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instant judicial decisions. Consequently, it is necessary to outline other reasons to ar-
ticulate the existence of this institution, which is the task I will try to develop below.

3. PSYCHOLOGICAL PERSPECTIVES: UNVEILING
THE DUALITY OF INFORMATION PROCESSING
—FAST AND SLOW SYSTEMS

In this section, I will draw on psychology to shed light on the judicial process.
Mainly because it is a discipline that is concerned, among other things, with how
decisions are made—one of the core elements of the judicial function—and thus
with how we think and know the world around us. More specifically, I will focus on
a set of theories that argue for the existence of two ways of processing information,
two ways of knowing, believing, thinking, reasoning, and acting (Evans, 2010, p. 2,
2020, p. 2; Kahneman, 2013, p. 35; Stanovich, 2011, p. 16): gpe I and gpe 2°. It
should be noted, however, that this terminology varies from author to author”. De-
spite this diversity of terminology, the characterisation of these two systems is more
similar between authors (Evans, 2017, p. 109; Stanovich, 2011, pp. 19 ff.). In short,
they refer to the existence of two cognitive processing systems that influence human
reasoning and judgement (Evans, 2020, p. 14).

The reason I mention this set of theories is that one of the distinguishing ele-
ments of these two systems is precisely time: in type 1, information processing is fast
(requires little time), whereas in type 2 it is slow (requires more time) (Evans and
Frankish, 2009; Evans, 2017, p.100, 2020, pp. 14-15; Stanovich, 2011, pp. 19 f.)*.
Therefore, if you use the first typology, you will be able to make a decision faster than
if you use the second typology. In other words, the time available for the decision
depends on the role played by each of the systems mentioned. In other words, the
time available for the decision depends on the role played by each of the systems
mentioned (Kahneman and Frederick, 2002, pp. 49-81). The alignment between
the characterization of thinking and decision-making (whether fast or slow) and
the foundation on which the process is conceptualised (slow versus instantaneous)
prompts me to explore the implications of these thinking approaches on the judicial
function. This will be the aim of this section, since it can shed light on the darkness
that shrouds the foundations of the judicial process.

In what follows I will use the term fast processing to refer to what psychological
theory categorises as type 1 processing systems, and slow processing to refer to type 2
processing systems. Admittedly, and as will be seen below, this use of adjectives (fast

¢ This is the denomination used by Stanovich (2011, p. 19).
7 A compilation can be found in Stanovich (2011, pp. 18 fI.)
8 In the legal literature, references can be found in Rumiati and Bona (2019) and Forza et 4.

(2017, pp. 26 f).
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or slow) to describe these systems does not encompass the full description; it is only
one of several characteristics. However, for the purposes of this paper, I find it more
appropriate to use the above terminology for the sake of clarity and comprehension.

3.1. Presenting the Two Systems

As mentioned above, it is common in cognitive psychology to speak of two sys-
tems of thought that are the prelude to decision-making. It is worth pointing out
that the allusion to the existence of these two systems is merely a metaphor used to
better illustrate the operation of the cognitive system (Kahneman, 2013, p. 46; Forza
etal., 2017, pp. 126-127).

In this sense, characterising such systems does not end with alluding to time.
Fast processing is also automatic, without a sense of voluntary control, effortless
and highly contextualised. It is sometimes referred to as intuitive thinking because
rapid processing assigns intuitive responses to the situations and problems that the
person faces (Evans and Frankish, 2009, p. 1; Kahneman, 2013, p. 35; Evans, 2020,
pp. 14-15, 2017, pp. 100 ff., 2010; Stanovich, 2011, pp. 19 ff.). Some situations in
which we use this type of processing will help me to illustrate how it works: when
we recognise someone, when we understand the phrase «it’s raining today», or when
we make the journey from home to work. We do not plan how to get to work, nor
do we think about how to understand the sentence or how to recognise the person.
These actions just happen; they are automatic.

It is also this fast processing that underlies instantaneous decisions. Some sport-
ing examples illustrate this very well: tennis, basketball or chess players have to make
instant decisions based on what they perceive in their environment (i. e. the move-
ments of their opponents). The success of their decision depends on the speed with
which it is implemented. A slow (reflexive) processing of the reaction would hinder
the development of the sport; it would be an obstacle. Similarly, this type of process-
ing extends beyond sport; it also underpins the judgements of art experts. They can
quickly tell whether a statue is authentic or fake®. It is also evident in the actions of
fire chiefs, who make split-second decisions such as evacuating a burning building
just before it collapses. In this case, such a decision was of immense importance;
without it, all the firefighters involved in extinguishing the fire would have perished
(Evans, 2017, pp. 17 ff.) '°.

In all these scenarios, the individual using this information processing is honing
skills through repetitive practice (as seen in athletes) or performing routine tasks (as

? An example of this is given by Gladwell (2018, pp. 11 ff.): the J. Paul Getty Museum in Califor-
nia was about to acquire a marble statue from the 6th century BC. However, based on a hunch of an art
expert (he felt that something did not fit), it was eventually concluded that it was a forgery.

10 Other examples can be found in Hogarth (2002, pp. 15 ff.).
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seen in art experts or firefighters). In essence, they are engaging in activities in which
they have considerable experience. It is in these situations that the automaticity of
rapid processing emerges and we operate on autopilot because we know how to
achieve what we want to achieve (Evans, 2017, pp. 17 and 99 ff.).

This approach is also applied in the field of justice. Obviously, judges are ex-
perts in this subject, in the sense that they are people who have acquired specialised
knowledge (Evans, 2017, pp. 17 ff.). This expertise enables the judge to sometimes
solve complicated problems without long deliberation (Rumiati and Bona, 2019,
p. 21). They can determine, by the conclusion of testimony, whether the subject has
been truthful or deceptive. It also enables them to discern whether a person has been
truthful or deceptive at the end of their testimony, leaving aside for the moment the
epistemological aspect of the evidence . These are judgments that are made without
knowing exactly where they come from. Hence, the reference to intuition .

On the other hand, if we do not have this background, we cannot use this pro-
cessing. For example, when we walk through an unfamiliar city, we use a map to
orient ourselves; we plan the route we want to take and look for landmarks to guide
us. We use slow processing, which is under the person’s (conscious) control, decon-
textualized and requires effort from the person; it gives us a more reflective, thought-
ful response (Evans and Frankish, 2009, p. 1; Kahneman, 2013, p. 35; Stanovich,
2011, pp. 19 fI; Evans, 2020, pp. 2 and 14-15, 2017, pp. 100 ff., 2010). This mode
of processing is triggered in situations involving novel or complicated circumstances,
where experience is of minimal help. Examples include: comparing two washing ma-
chines to determine which is the better choice; filling out an income tax form (espe-
cially if not in a professional capacity); assessing the validity of a complex logical ar-
gument; considering strategies to combat global warming; or assessing the economic
consequences for a particular country of entering into an international agreement.
All these tasks require attention, concentration, and effort, without which they are
difficult to accomplish. More time is needed to complete such tasks successfully
(Kahneman, 2013, p. 35-39; Evans, 2017, p. 104-105).

In addition to using slow processing for the activities I have just described, one
of its most important functions is to (self-)control the intuitions and impulses that
result from the activation of fast processing. In this way, slow processing has the ca-
pacity to dominate it (Kahneman, 2013, p. 48), since it can interrupt and override
it (Stanovich, 2011, pp. 20 and 32). Through this channel, the response proposed
by the fast processing can be modified based on the activation of the slow processing
(Evans, 2017, p. 107). Again, an example will help to understand this point. Let’s
start with the following problem, which is well known in technical literature: a racket
and a ball cost €1.10. If the racket costs €1 more than the ball, you ask yourself how
much the ball costs. You will probably have an immediate answer: 10 cents. This is

" Example given on police officers in Evans (2017, p. 103).
12" For a more detailed analysis of intuition, see Hogarth (2002).
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the answer given by fast processing. However, this answer is wrong, as you will have
noticed —precisely because of the approach of this example—'3. Now, to find the
correct answer, we need to get rid of the intuitive answer and, to achieve this, we
need to activate the slow processing, which will bring us closer to the correct solu-
tion: 5 cents (Kahneman, 2013, pp. 64 f.). However, to activate this slow process-
ing—which can reconsider the intuitive judgement—requires a commitment for the
person, it requires an effort, a disagreement with the first result that appears. If this
is not done, the first result will prevail.

With this brief presentation of the dual-processing model of decision-making,
the dogmatic explanation that claims to uphold the existence of the judicial process
as an unavoidable tool for decision-making (see section 2) is strained: human beings
have the capacity to decide immediately, an assertion that has empirical support.

However, from what has been said so far, it cannot be concluded that there is one
typology of processing that is better than the other. Such an interpretation would be
highly epidermal and, moreover, erroneous. As the examples show, the appropriate
type of processing depends on the person’s situation or the task to be performed
(Stanovich, 2011, pp. 29 ff.; Evans, 2020). In what follows, I will therefore examine
in more detail the consequences for the judicial function of the implementation of
one or other of the prosecution systems. This analysis allows me to know which sys-
tem is more suitable for the development of the judicial function.

Before concluding this presentation, I need to address two points to clarify the
aim of this section of the work: 7) I won’t delve into the explanation of how indi-
viduals, including judges, make decisions. Instead, my focus will be on highlighting
issues arising from the use of the information processing systems previously outlined
(fast and slow). This emphasis aligns with the semantics of the judicial process, which
is the subject of this work; 77) I will exclusively concentrate on matters directly im-
pacting the judicial function.

3.2.  Fast Processing Operates by Default

The first feature I would like to highlight is the automatic nature of fast process-
ing, which by its very nature must be considered from the outset. It means that such
processing cannot be switched off at will (Kahneman, 2013, pp. 41 and 44). Its oc-
currence is unconscious—it happens without our control—and its activation occurs
without the subject’s commitment to it—i. e. without effort—(Evans and Frankish,
2009, p. 1; Kahneman, 2013, p. 35; Evans, 2017, pp. 100 f., 2020, pp. 14-15;
Stanovich, 2011, pp. 20 ff.). Therefore, if we read «today it is rainingy, we cannot
refrain from understanding the content (provided we understand the language, ob-

13 If the ball costs 10 cents and the bat costs 1 euro more than the ball, both would cost 1.20 and
not 1.10 as stated.
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viously), even if we persist in trying to do so; we cannot eliminate it (Kahneman,

2013, p. 36).

This—involuntary and unconscious—automaticity in activating fast processing
occurs for two main reasons. The first is evolutionary: fast attention and reaction to
what the senses have perceived increases the chances of survival; to think or reflect
calmly on the raison d’étre or actual identity of the sensory stimulus perceived puts it
at serious risk. If a person in the mountains hears a noise in the bushes and promptly
runs away, their likelihood of survival significantly increases. Conversely, if they opt
to remain still and contemplate the source of the noise or assess whether it poses a
genuine threat from an animal, their chances of survival decrease. In short, doubt
was—and is—a threat to survival (Kahneman, 2013, p. 53-54); this idea is essential
for the purposes of this paper, and I will return to it later.

The second reason relates to the energy efficiency with which our organism oper-
ates. It tries to use as little energy as possible—it optimises it—and, in this respect,
fast processing systems—Dby their very nature—have a much greater advantage than
slow processing systems. The latter require attention, strategy, planning, evaluation
of alternatives, which results in a much higher energy cost. This greater waste of
energy is avoided, except when complex and new scenarios arise for the individual .
Consequently, the effort is perceived as a cost (Kahneman, 2013, pp. 33 ff.; Evans,
2017, p. 104). Humans are cognitively stingy (Stanovich, 2011, p. 36) and lazy: we
would rather not expend more energy and effort than is absolutely necessary (Kah-
neman, 2013, pp. 48, 53-54; Stanovich, 2011, p. 98). This tendency has cognitive
limitations, one of which is that the less energy we expend, the less accurately we act
(Stanovich, 2011, pp. 29 fI.). For this reason, it is argued that fast processing can
only provide a first approximation—an optical illusion (Forza ez al., 2017, p. 129)—
to an optimal response (Stanovich, 2011, pp. 29 ff.).

The purpose of this explanation is to show that this way of working—using the
default system of fast processing—is genuinely human; it is predictable in all peo-
ple, especially when they have specific knowledge of a particular subject or task (see
above). Therefore, even if we are not accustomed to recognising it, this automatic
activation of rapid processing also operates in judicial situations and decisions; there
is no immunisation against this mode of operation. The instances mentioned above,
such as judges’ capability to detect falsehoods during depositions and their adeptness
in performing intricate tasks swiftly, due to their accumulated expertise, serve as
evidence for this claim (refer to section 3.1).

This is highly relevant to this paper as it not only confirms the presence of two
systems of thought but also highlights that the one activated automatically is the fast
system. This fast system is associated with involuntary and unconscious processes—

14 This is so, because when skill is acquired to perform a task or activity, the demand for energy

decreases: Kahneman (2013, p. 53).
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essentially, intuition—. This challenges a singular explanation of the judicial func-
tion as a rational process guided by conscious, voluntary decision-making following
deliberation. I will revisit this point later on.

Since the fast processing is the default procedure, I will now reflect on the com-
patibility of its other features with the architecture of the judicial function. In this
regard, I must point out that while I will analyse the various characteristics of fast
processing separately, they are closely interrelated and not easily separable. The divi-
sion into different subsections is solely aimed at facilitating the presentation of the
analysis I will undertake.

3.2.1.  Fast Processing Jumps Straight to Conclusions

The first feature I would like to highlight is the immediate jumping to conclusions
that defines this processing. While this mode of operation allows for immediate in-
teraction with the environment, it also entails a series of consequences that need to
be considered.

Firstly, the individual does not have access to the intellectual path that precedes
the response proposed by fast processing. This is due to the characteristics of this type
of processing already mentioned—unconsciousness and involuntariness—(Forza ez
al., 2017, p. 134). Allow me to explain. In the earlier examples with the tennis player
or the chess player, if you inquire about the rationale behind their decisions—spe-
cifically, why they chose to execute a particular move—they will struggle to provide
a reasoned response beyond stating: «Because I intuited it or because I felt it» '°. The
same applies to the famous example of a firefighter ordering his colleagues to aban-
don their firefighting duties before the building collapsed—also described above—.
In the latter case, the firefighter stated that it was his «sixth sense» that told him
something was wrong, without being able to say much more (Evans, 2017, p. 103).

These examples illustrate one of the consequences of working with a process-
ing that dispenses with conscious knowledge: the possibility of knowing the reasons
why one has acted in a certain way, or why one believes or knows a certain aspect
of reality, is stolen. In this way, it is possible to experience—consciously—that the
individual is lying, but the set of data, the origin, on which this feeling is based is
ignored. We are operating on another level: we are operating based on the certainty
or confidence that underlies the decision taken, but we are not able to explain where
this certainty or confidence that underlies the decision comes from (Evans, 2010,
p. 54; Kahneman, 2013, p. 90; Kahneman and Frederick, 2002, pp. 49-81)'°. This
approach is referred to by the terms presentiments, hunches, inclinations, sixth sense

15 An attitude that, moreover, puzzled artificial intelligence programmers secking to identify the
rules used by these players, in order to feed the algorithms, they were designing. Evans (2010, p. 54).
16 In a similar sense, Hogarth (2002, pp. 21 ff.) when he alludes to operating with a covert perception.
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or intuition (gut feelings) (Evans, 2017, pp. 102 f.). It is therefore closely related
to the rule of intuition—in the broad sense—, which determines decisions in the
absence of conscious reflection (p. 102).

If we try to go deeper into the origin of this feeling—instead of resorting to
magical explanations—we notice the predominant presence of a kind of knowledge,
namely implicit—or tacit—knowledge. This is characterised by the fact that it is
knowledge acquired through experience, without the need to be consciously aware of
learning, hence its name, rather than explicit knowledge. In medical school, doctors
learn how to treat and diagnose diseases by studying books and materials—explicit
knowledge—to which they refer in their early years and in unusual cases. However,
as they progress in their careers, doctors acquire knowledge because of their daily
practice. This allows them to identify a particular disease from a common set of
symptoms without having to refer to a medical manual or compendium—implicit
knowledge—(Evans, 2017, pp. 103-104, 2010, pp. 53 ff.). The same is true of judges
who, from the moment they take up their posts, gain experience day by day of how
forensic practice is carried out; information that allows them to develop more quick-

ly in the judicial field.

The aspect I want to highlight is how consistent practice within a specific do-
main, coupled with feedback from such experiences, forms a series of information
patterns. These patterns, ingrained without conscious learning, implant a foundation
in individuals that significantly influences instantaneous decisions. They construct a
set of expectations, shaping our perception of the world, which subsequently impacts
decision-making based on whether these expectations are met or not (Evans, 2017,
pp. 103-104, 2010, pp. 53 ff.; Kahneman, 2013, pp. 33 ff.). It is this learning—
implicit knowledge—that creates the basis of intuition: a fee/ing without conscious
reasoning to support it (Evans, 2017, p. 104). Regarding this matter, certain scholars
have pointed out the sensory aspect as the very factor that hinders interpersonal
communication regarding how or why an intuition was arrived at. This is because in-
tuitions are not formed by words or concepts, but by feelings evoked when a particu-
lar reality is perceived (Sadler-Smith, 2016, pp. 32 f1.). It is not surprising, therefore,
that some sectors have baptised rapid processing as intuitive thinking, where im-
pressions and feelings are generated (Evans, 2017, p. 100; Kahneman, 2013, p. 35).

On the other hand, it is important to remember that in situations where deci-
sions must be made quickly, not all the available information is considered. Only the
most significant data—the pattern-forming information—is considered'”. Conclu-
sions are drawn from a selection of a limited amount of relevant information (Glad-
well, 2018, pp. 30 f.); the whole scenario isn’t thoroughly analysed. Conclusions are
jumped to without considering the quantity and quality of information (Kahneman,
2013, pp. 41 and 117-118).

7" Tt was noted in Nieva Fenoll (2007).
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This is where heuristics come in: shortcuts in thinking to find appropriate and
quick answers to complex problems (Kahneman, 2013, pp. 41, 117-118, 132 ff;
Guthrie ez al., 2007). The heuristics I am interested in highlighting here are those
specific to fast processing. The main ones, without claiming to be exhaustive '8, are:
i) that of representativeness, in which the person decides based on what happened in
a similar case and implements what worked at another time (Kahneman and Tver-
sky, 1982, pp. 32 ff.); #i) that of accessibility, in which the probability of an event
materialising is assessed because of the ease with which similar events can be recalled
(pp- 163 fI.); and 7ii) that of anchoring and adjustment, which means that, on coming
into contact with a reality, a position is adopted about what is happening, and the
new information is subsequently adjusted to fit that idea (Farina ez /., 2002, pp. 39-
46). While it is true that these heuristics make it possible to arrive at quick answers,
they can sometimes lead to false conclusions. Moreover, it should be noted that their

use paves the way for operating using prejudices and stereotypes (Thornburg, 2019,
p. 1624).

Certainly, the significance of this characteristic—the direct jump to conclu-
sions—is relevant to the judicial function. First and foremost, it clarifies the role
of intuition in this sphere. Despite the widespread belief in judicial exceptionalism
(Edmond and Kiristy, 2019, p. 644) —an attitude that claims immunity from in-
tuition, bias, and prejudice—empirical studies contradict this notion: judges do use
intuition within their duties (Guthrie ez 2/, 2007). Given its automatic nature, we
cannot prevent it from occurring. This underlines the importance of recognising the
automaticity of this system, as mentioned in the previous subsection. Therefore, in
an act of intellectual integrity, we should acknowledge rather than deny the presence
and influence of intuition in judicial activity—although acknowledgement does not
in itself justify its use, as I will explain shortly. Let’s now consider the implications of
this for the judicial function.

3.2.1.1. Impact on Evidentiary Activity

What I have just pointed out is critical and has a particular impact on evidentiary
activity if one starts from a rational conceptualisation of evidence (Ferrer Beltrdn,
2007). On the one hand, the pre-eminence of intuition is the gateway for extra-legal
factors to influence judgement. By acting quickly and without voluntary or con-
scious control, implicit stereotypes, and biases—those acquired without being fully
aware of them—exert their effects even on people who are highly aware of their pres-
ence (Sunstein and Jolls, 2006, pp. 975 ff.). Thus, it is argued that extremes such as
gender, ethnicity or physical appearance of the parties come to play a relevant role in
decision-making; a role that is much more prominent in fast than in slow processing

'8 They have been studied extensively in Kahneman ez a/. (1982).
19 This aspect has also been underlined by Posner (2011, p. 87).
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(Guthrie et al., 2007, p. 130; Thornburg, 2019, pp. 1624 ff.). Discrimination is at
play.

To this end, on the one hand, differences have been noted in the judicial treat-
ment of the parties due to gender in the determination of labour compensation
(higher for men than for women) and in the sentences imposed (shorter for women
than for men with the same charge and criminal record). And, on the other hand, ra-
cially motivated, in the determination of bail and in the severity of sentences, where
black individuals are treated pejoratively® .

Moreover, as these stereotypes and prejudices are based on an individual’s back-
ground and experience, they vary from person to person. This leads to the possibility
of similar situations being resolved in different ways (Thornburg, 2019, pp. 1608
ff.), which implies a breach of legal certainty. In this context, Thornburg reports on
some studies which conclude that the fact that judges belong to traditionally disad-
vantaged groups has an impact on the decisions they take. For example, it was found
that court outcomes were statistically different depending on the ethnicity or gen-
der of the decision-maker: in employment and sex discrimination cases, there was a
greater likelihood of a decision in favour of the claimant if the decision was made by
a female judge than by a male judge. Similarly, in employment discrimination cases,
black judges were more likely to uphold claims than white judges (Thornburg, 2019,
pp- 1629-1630) In a similar vein: Posner (2011, pp. 90 ff.).

It is important to bear in mind that intuition carries considerable emotional
weight, which may trigger emotionally charged memories in judges, thereby in-
fluencing their sentencing. These memories may be associated with individuals or
groups who have particular, often derogatory, connotations, as well as being linked
to particular events (Sadler-Smith, 2016, p. 152). In this regard, some judges have
openly admitted to a particular pattern of behaviour: when presiding over cases that
recalled crimes that they themselves had been victims of (such as an assault during
their student years), the distressing memory of these incidents significantly influ-
enced their judicial decisions. As a result, when convictions were issued, their ver-
dicts tended to be notably harsher, occasionally bordering on excessiveness (Forza

et al., 2017, p. 73). This aspect is also dealt with by Posner (2011, pp. 90 ff.).

On the other hand, the prevalence of intuition deprives evidence of its episte-
mological function. It diminishes its role as a source of knowledge about the actual
occurrence of events. The judge’s feelings replace the information provided by the ev-
idence. This is due to an inversion of the evidentiary process?': the decision, instead
of being the consequence of the assessment of the evidence admitted and presented,
becomes its precursor. As the judge engages with the case, he or she automatically

2 These studies are reported in Lopes (2021).

21 Ferrer Beltrdn (2007, pp. 41 fI.) highlights three relevant moments in jurisdictional decision-
making: the formation of the set of elements of judgement, the assessment, and the adoption of the
decision.
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forms an idea of how the events unfolded, which will be reflected in the judgement.
Posner (2011, pp. 125-126) is therefore right when he says that the more experience
a judge has, the more his decision will be based on this intuition rather than on the
results of the evidence presented.

From this perspective, evidence serves primarily to provide ex post support for
intuition. This is supported by research in cognitive psychology: when slow pro-
cessing is not activated, people try to rationalise intuition (Kahneman, 2013, p. 66;
Evans, 2017, pp. 101 and 107; Evans and Frankish, 2009, p. 7), i. e. they look for
reasons to support the validity of intuition. This is linked to the implementation of
one of the most common biases: the confirmation bias, which operates as part of the
fast-processing system. It results in finding and interpreting information in a way
that supports intuitive (pre-existing) hypotheses, and discarding information that
supports alternative hypotheses (Nickerson, 1998, pp. 175-220).

This approach offers an explanation for the reprehensible forensic practice accord-
ing to which the judicial decision is not the result of the evaluation of the evidence,
but of its antecedent (Spanish Supreme Court decision 647/2014, 9 October)?*; a
practice also denounced by the doctrine (Calamandrei, 1953, p. 162)*.

3.2.1.2. Impact on the Right of Defence

This effectively undermines at least one fundamental aspect of the judicial func-
tion?*: the right of defence. There is no point in having the right 7) to make allega-
tions, 77) to present evidence and 77i) to refute allegations if these rights cannot be
effectively exercised. In this modus operandi, the rights of defence and the evaluation
of evidence, which involves a critical assessment of the evidence (Nieva Fenoll, 2010,
p- 32), do not exist. As a resul, it is impossible to prove what actually happened be-
cause the decision has no empirical basis. This renders the decision unjust and turns
the trial into a mere pantomime?®.

On the other hand, this practice also has an impact on the statement of reasons,
which, as I said, is also an aspect of the right of defence. The judges need to under-
stand the reasoning behind its beliefs. In other words, the judge’s decision cannot
be a product of emotion, but must be based on reason (Nieva Fenoll, 2010, p. 110,
citing Jakob). This must be the case because it is this knowledge that allows him to
explain the reason for the judgement. However, I have already pointed out that,
because of the application of fast processing, the person is unaware of the rational

22 Similarly: Spanish Supreme Court decision 687/2015, 4 November; 104/2010, 3 February and
2505/2001, 26 December.

# Other authors have expressed the same view, pointing out that the conclusions are first assumed
and then the scaffolding is articulated to clothe them in rationality. See Posner (2011, p.129).

24 Taking as a reference Nieva Fenoll (2022b, pp. 89 ff.).

» Nieva Fenoll (2010, pp. 149 and 207-208) stresses that resorting to intuition entails the injus-
tice of the decision reached.
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path they have undertaken to reach the conclusion. The direct jump to conclusions
prevents him from doing so, which creates obvious problems for the motivation of
judgements.

This could be one of the explanations—or at least it is compatible with it—for
the fact that in certain criminal judgments there is no joint assessment of the evi-
dence, which should precede the resolution of the controversy?®; this is a violation of
the right of defence (Ferrer Beltrin, 2007, p. 57). By using evidence as an adjunct to
intuition, it is logical that the court, even unconsciously, considers only that which
is useful to it and disregards that which differs from its sensations—confirmation
bias—. In other words, when this happens, it is very likely that the prosecution is
using the fast-track system; it may be a symptom of it.

In the same way, this characteristic of speedy prosecution can play a relevant
role in those decisions where there is no externalisation of the evidential reasoning
that supports the establishment of the facts in the judgement; a situation that can
be observed in both civil*” and criminal jurisdiction?®. This motivational orphanage
may be another manifestation of the implementation of an intuitive decision. This
situation deserves special attention in the evaluation of witness testimony. According
to the above, forensic practice—experience—can lead to the creation of implicit
credibility or plausibility patterns. These patterns create an illusion, for instance, of
being able to identify liars based on the sensations felt during testimony, rather than
relying on empirical support of it.

This phenomenon affects the motivation behind assessing this type of evidence.
The assessment either gets skipped or tries to be completed by relying on general or
vague claims. These claims focus on factors including but not limited to the order,
precision, coherence, and absence of ambiguity within the statement®. However, no
reasons are given for such considerations, which, of course, do not satisfy the most
essential requirements of a statement of reasons. Thus, for example, in judgement no.
237/2022 of 15 June of the Criminal Court no. 10 of Barcelona, the evaluation of the
testimony is summarised as follows: «/E/ testigo] me ha parecido sincero, coherente, cons-
tante, sin que se aprecie dnimo espurio alguno ([the witness] seemed to me to be sincere,
coherent, constant, without any apparent false intention)». This practice could there-
fore occur because these evaluations are based solely on intuitions—expressed explic-
itly by emphatic statements such as «it seemed to me»—. Such intuitions are difficult

% Ad exemplum: Spanish Supreme Court decision 123/2004, 6 February; 441/2008, 10 July;
665/2015, 29 October and 1036/2013, 26 December.

¥ Ad exemplum: A Corufia Provincial Court decision 516/2011, 5 December and Spanish Supre-
me Court decision 165/2005, 14 March.

2 Ad exemplum: Spanish Supreme Court decision 93/2018, 23 February; 390/2013, 31 October
and Madrid Provincial Court decision 334/2010, 25 October.

» Ad exemplum: Spanish Supreme Court decision 915/2016, 2 December; Zaragoza Provincial
Court decision 310/2021, 26 July (criminal jurisdiction) and Valencia Provincial Court decision
246/2003, 22 April (civil jurisdiction).
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to put into words, which creates a challenge—perhaps even unconsciously—to justify
this delicate assessment. This dilemma is another sign of quick decision-making,.

3.2.2.  Contextualisation

The feature I am going to discuss in the following lines is closely related to what I
have just explained. In fact, it could have been dealt with in the previous subsection,
but I thought it is appropriate to put it in a subsection to emphasise its importance.
This is the strong dependence of fast processing on context: the various elements
that make up the environment in which information processing takes place have
an—again, implicit—but very relevant influence on that processing and, therefore,
on the thoughts and actions that are developed (Kahneman, 2013, p. 294; Hogarth,
2002, p. 60).

Kahneman (2013) provides a comprehensive range of examples highlighting situ-
ational factors impacting information processing and decision-making. These factors
encompass various elements, including but not limited to: 7) how information is
presented—its readability, the medium used, the simplicity of language, and the use
of memorable data (pp. 88 fI.); i) the level of detail presented in a story (p. 212);
iii) the appeal of a person’s voice or appearance (known as the «halo effect») (pp. 112
ff. and 261-262); 7v) the individual’s mood or emotional state (p. 96). An instance
illustrating the latter point is that courts in a particular area tend to make more severe
decisions after an American football team loses a game compared to when they win

(Eren and Mocan, 2018, pp. 171-205; Chen and Loecher, 2019).

Other studies have also pointed to the importance of factors such as how rested
the decision maker was before making the decision, and whether the decision maker
had eaten (Danziger e al., 2011, pp. 6889-6892). The particular relevance for the
purposes of this paper lies in the fact that these situational elements play a much
more prominent role in fast processing than in slow processing. This means that
decisions taken under fast processing are much more volatile: as the context changes,
the likelihood that the meaning of the decision taken will change increases, posing a
threat to legal certainty.

A clear example of the impact of these environmental factors on judicial deci-
sion-making is the well-known study that correlated the granting of parole to pris-
oners with the judges’ meal breaks: the parole grant rate was higher after meals than
before. The conclusions drawn from this study underscored the influence of extra-le-
gal factors on judicial decisions, such as fatigue and hunger, leading to different
outcomes in similar circumstances.

However, an area that has received less attention is that of the specific situation
under investigation. Yet, it is important not to overlook the importance of taking
this information into account to accurately interpret the findings presented in this
research. The research’s factual premise was that eight judges had to review, daily,
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between fourteen and thirty five cases involving parole requests. These cases were

reviewed successively, with an average deliberation time of six minutes per case (Dan-
ziger et al., 2011, pp. 6889-6892).

Given this context, several questions arise. Firstly, can the conclusions drawn
from this study be applied to forensic practice, particularly in Spain? Secondly, is it
feasible to conduct deliberations within a six-minute timeframe? The latter question
will be addressed in the following subsection. However, the crucial point to under-
score here is that these findings reveal that in swift decision-making scenarios, situa-
tional—unconscious—factors like fatigue or hunger amplify their influence on deci-
sions. They assume a much more significant role compared to when decisions result
from slower processing. Hence, this research doesn’t primarily showcase the impact
of extra-legal factors on judicial decision-making overall, but rather underscores their
importance in fast decision-making. This pattern is observed in various fields, such
as the assessments conducted by radiologists while interpreting X-rays. When faced
with succinct, intricate, and expert judgments, variations arise when they’re asked to
perform the same analysis twice (Kahneman, 2013, pp. 294-295)%°.

In sum, these conclusions are clearly relevant to the judicial function, since they
show that the use of fast processing increases the dominance of contextual factors—
necessarily extra-legal—in the adoption of decisions, in this case, judicial decisions.

3.2.3.  The Absence of Doubt

In this concluding section, I aim to discuss another aspect stemming from the
previously outlined features, its consequent counterpart: fast processing favours a
unique choice. This statement implies that in this form of processing, there is no
space for—conscious—doubt to emerge within the decision-making process. That
is, during this information processing, no alternatives are generated concerning the
interpretation of what is perceived (Rumiati and Bona, 2019, p. 21; Kahneman,
2013, p. 55), creating a situation where any uncertainty becomes implausible. In
essence, options that have been excluded are not considered (Thornburg, 2019,
p. 1610). Evolution has significantly shaped this mode of operation: permitting
doubt has significantly reduced survival probabilities (refer to section 3.1.1). This is
precisely why Kahneman (2013, pp. 110-112) asserts that uncertainty and doubt are
the domain of System 2 (slow processing). Indeed, the absence of doubt stands as
one of the reasons allowing us to swiftly draw conclusions.

The intensity of this characteristic has disastrous consequences for the architecture
of the judicial function. Firstly, doubt—understood as the indecisiveness of judge-
ment between two or more hypotheses (Nieva Fenoll, 2013, p. 19)—is an essential
element for the latter: if the doubt disappears, the prosecution must be terminated

3% On the variability of decisions, see Kahneman et 2/ (2021).
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or not initiated. Nieva Fenoll (pp. 14-15) therefore suggests the possibility that this
is the real object of the process, at least as far as criminal proceedings are concerned.

Indeed, when individuals with specialised knowledge swiftly draw conclusions
upon encountering a situation, thus impeding the consideration of alternative hy-
potheses, it becomes apparent that such a system contradicts the practice of the ju-
dicial function. Sustaining doubt until the judgement is delivered becomes illusory.

While it is true that highlighting this aspect is sufficient to demonstrate the con-
trast between this information processing system and the judicial function, I will
delve deeper into the judicial significance of doubt, extending beyond the scope of
criminal law. It is important to note that the relevance of uncertainty also influences
the process of arriving at a resolution, specifically how the adjudicating body must
decide how the doubt should be resolved. Consequently, this uncertainty does not
merely serve as a fundamental requirement for the judicial function; it assumes the
role of an epistemic and legitimising assurance. It is notable that, despite treating
these two assurances separately, they are intricately linked and not easily separable.
However, for the sake of a more comprehensive analysis, I will examine them sepa-
rately.

I will begin with an analysis of doubt as an epistemic guarantee. Its most noto-
rious example is the presumption of innocence. This principle serves as a cognitive
mechanism designed to counteract the societal inclination towards assuming guilt,
particularly concerning a judge’s perception when an individual becomes the target
of an accusation. The apprehension triggered by the gravity of suspicion fosters a
communal distrust towards the accused, serving as a survival mechanism for the
community (Nieva Fenoll, 2013, pp. 89 ff., 2016). The presumption of innocence
serves as a prime illustration of the concept elucidated thus far: the presumption
of guilt results from swift processing, seeking to be counterbalanced by instigating
doubt (a process inherent in the slow processing system) within the observer. A com-
parative analysis between how the presumption of innocence operates and the analo-
gy of the price of the racket and ball (referenced in section 3.1) is highly instructive;
I will revisit this comparison later. This presumption ensures the most impartial
adjudication possible (Nieva Fenoll, 2013, p. 89), consequently enhancing the accu-
racy of the decision-making process. In essence, the decision, as an act of cognition
(Taruffo, 2008, p. 20), aligns more closely with the actual occurrence of events.

However, doubt as an epistemic safeguard is not confined solely to the realm of
the presumption of innocence; it extends across all realms of evidential proceedings,
not limited to criminal contexts. Absent doubrt, it becomes exceedingly challenging
for evidence to serve its intended purpose, which fundamentally involves eliminating
all aspects of intuition and personal knowledge possessed by the prosecuting author-
ity regarding how events transpired (Nieva Fenoll, 2010, pp. 206-207). When doubt
is absent, simply using evidence does not ensure that the interpretation derived from
it truly originates from the evidentiary material. Merely employing these methods
does not inherently eliminate the influence of intuition, as discussed earlier.
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It also hinders the implementation of the right to contradict the evidence. In
the absence of uncertainty, it becomes very difficult to ensure the conditions for
a substantive confrontation of alternative hypotheses by the parties involved. This
confrontation serves as an epistemic mechanism to validate or refute the hypotheses
presented by the parties (Ferndndez Lépez, 2022, p. 228). The process becomes a
dialogue in which there is no listening, no attention, no interest, which is precisely
what is to be avoided (Nieva Fenoll, 2022b, p. 137). Consequently, this right can
only be substantial and effective if the prosecuting authority has not made an early
decision in favour of one of the hypotheses put forward. Otherwise, the evidentiary
activity becomes a mere staging, devoid of any cognitive function, which demon-
strates the distortion of the right of defence to which I referred to above.

Finally, the lack of commitment to one of the hypotheses is a necessary condi-
tion for a rational assessment of the evidence, in its two main aspects. On the one
hand, in the admission of evidence, as it reduces the likelihood of excluding relevant
evidence: the prior assumption of a reconstruction of the facts can lead to certain
means of evidence that are relevant not being admitted?'. On the other hand, it is
essential that the decision be the result of consideration of all the evidence admitted
and received ??, i. e. that there is deliberation. This is because, as Nieva Fenoll (2010)
rightly points out, the evaluation of evidence is a perceptive activity, which means
that it is interpreted (results are extracted) and evaluated in a single act. One inter-
prets (gives meaning) and evaluates (makes a judgement) in an inseparable way, and
this can lead to a preference—sometimes unconscious—for one account over the
other, which makes a joint evaluation of the evidence difficult (p. 34) (see above).
Therefore, dubium has a neutralising effect on these intuitive preferences that will au-
tomatically emerge. Otherwise, the task of assessing the evidence, which consists in
the judge’s having to consider as many alternatives as the evidential material allows,
becomes illusory (p. 203).

In the end, regarding the guarantee of legitimacy, doubt plays a key role in ensur-
ing judicial impartiality. The definition of impartiality does not present any difficul-
ties in its common substrate. It means that judges should act as objectively as possible
and they should be an outsider to neutralise their inclinations, which cannot form
part of the body of evidence (Andrés Ibdnez, 2009, pp. 41 ff.)%. This creates public
confidence in the system (legitimises it) (Jiménez Asensio, 2009, p. 27) and fulfils a
cognitive function (Andrés Ibanez, 2009, p. 50) to prevent extrajudicial aspects from
penetrating the administration of justice. However, despite the clarity of the concept,
its practical implementation is much more complex since it is difficult to eliminate

31 As pointed out in Nieva Fenoll (2013, p. 30).

32 Ferrer Beltrdn (2007, p. 57) argues that if any evidence is omitted, the right to evidence is being
violated. In a similar sense, Taruffo (2008, p. 29), stating that the facts up to the decision have an epis-
temic status typical of uncertainty.

% 1In a similar sense, 7homann v. Switzerland (ECtHR, 10 June 1996) and Pescador Valero v. Spain
(ECtHR, 17 June 2003) and Spanish Constitutional Court decision 149/2013.
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all subjectivity in the human being—it would even be counterproductive since the
subject would lack the elements to judge—(Picé i Junoy, 1998, pp. 23 ff.). It is for
this reason that doubt plays a significant role in the maintenance of impartiality,
since it makes it possible (at least it is one of the ways) for the whole content of im-
partiality to be materialised: by welcoming and cultivating dubium, it becomes more
plausible to act with indifference (Beccaria, 2015, p. 44) or to resist the seductions of
a particular feeling (Calamandrei, 1966, p. 201). In any case, what is clear is that ju-
dicial impartiality becomes increasingly unattainable without the presence of doubt.

With this reflection, I wanted to highlight not just the significance of doubt in
relation to the judicial process, but also the critical necessity of its continuation until
the delivery of the judgment. Failing to maintain doubt carries the potential of caus-
ing disruptions in knowledge and, consequently, diminishing the legitimacy of the
decision made. The swift trial system’s incapacity to embrace doubt ultimately results
in its incompatibility with the judicial process.

As a result of this analysis, there are several reasons why instantaneity should be
avoided in the judicial function. These include: 7) the direct drawing of conclusions
by recourse to intuition, prejudice, and bias; i7) a greater role for contextual and
unconscious, and therefore extra-legal, elements in decision-making; and 777) the
impossibility of the emergence of doubt in all this processing. These reasons impede
the existence of at least two of the three pillars on which this function rests®: the
right to judicial independence—in its aspect of judicial impartiality—and the right
to defence, which includes the right to evidence, contradiction, and motivation.

It is clear, then, that the necessity to avoid quick decisions is not solely a result of
the belief that humans cannot reach such decisions, as asserted by certain doctrines.
Instead, it arises from the significant implications this approach carries for maintain-
ing the foundational principles and assurances that underpin the judicial function.
The way a judicial decision is made is a pivotal concern: a decision reached by a bi-
ased judge, influenced by intuition, and lacking an effective right of defence, will not
be acknowledged as socially legitimate. The evolution of the judicial process, coupled
with expeditious prosecution, reduces the former to a mere theatrical display, a su-
perficial act intended solely to project formal compliance with certain communi-
ty-demanded requisites. Consequently, the avoidance of immediate judgment is a
specific issue pertaining to the legitimacy of the decision, the societal acceptance of
that decision as a dispute resolution within a community. In this context, it is crucial
to acknowledge that the proper operation of the judicial function hinges on the trust
and acknowledgment of the community.

3 Taking as a reference Nieva Fenoll (2022b, pp. 89 ff.).
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3.3. How to Trigger Deliberation

In this context, it is important to examine what actions judiciary members should
take to counteract intuitive and unconscious thinking that emerges when encoun-
tering a familiar situation; to explore how to activate slow processing—considering
the aforementioned points, it emerges as the most suitable system for enhancing the
judicial function. The next subsection will focus on addressing this issue.

A first approach to these questions reveals a significant stumbling block: the pos-
sibility of teaching reflective thinking directly and generically is a controversial issue
in psychology (Perkins and Ritchhart, 2010, p. 325). Dewey (1989, p. 21) noted
that no one can tell another person how to think. While it is true that one can de-
scribe the different ways of articulating a thought and explain why some are better
than others, it is very difficult to tell someone how to do it. For example, we can read
and learn a lot about how to stop smoking or the importance of exercise in main-
taining good health, but such readings do not guarantee that this knowledge will be
put into practice. Putting one’s knowledge into practice requires at least one critical
ingredient, namely a personal willingness to use it; it is no use being a repository of
knowledge if you are not motivated to use it (Kang ez al., 2011, pp. 1174 f.; Evans,
2017, p. 107).

So, it is no use being aware that one is operating under intuitions, prejudices, and
stereotypes if there is no inner will to be as impartial as possible (Kang ez 4/., 2011,
pp. 1174 ff; Kang, 2021, p. 81). Without it, intuition-based thinking cannot be
neutralised (Monteith ez al., 2009, pp. 211-226). To this end, it has been found that
people who try not to engage in bias and stereotyping tend to behave less biased than
those who do not (Dasgupta and Asgari, 2004, pp. 642-658). The above example of
the price of a bat and ball (discussed in Section 3.1) illustrates the importance of this
aspect: the intuitive response will only be critically analysed—it will be doubted—if
the subject voluntarily and consciously engages in such operation, 7. e. is motivated
to do so.

Therefore, having outlined the drawbacks of using fast thinking in applying the
law to a specific case in earlier sections, I will now explore methods aimed at achiev-
ing the same goal. While direct teaching of reflective thinking may not be feasible, it
does not deny the potential to establish an environment conducive to its cultivation.

Firstly, it is important to note that motivation, the commitment to engage in
an activity, is closely linked to the cognitive-cultural sphere: it is based on the pro-
motion and social recognition of values and attitudes that encourage, in this case,
reflective thinking. It is therefore proposed that schools (including legal schools)
should promote attitudes such as i) open-mindedness, which means the absence of
prejudice, openness to new ideas and overcoming mental laziness towards new ap-
proaches of problem-solving; ii) enthusiasm, which serves as an intellectual force
that really attracts one to study and reflect on a particular subject; or 7ii) intellectual
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curiosity, which involves nurturing questions about the environment and being open
to understanding everything that surrounds us (Dewey, 1989, pp. 42 ff.)*>. All these
atticudes can be cultivated through specific thinking routines, such as consistently
questioning the reasoning behind students’ thoughts and asking them to articulate
the underlying rationale behind their ideas (Perkins and Ritchhart, 2010, p. 320).

It is also important to create a social environment in which the importance of
calm and considered thinking is recognised, for such motivation to be born. At pres-
ent, however, this environment is illusory. Many of the existing social beliefs about
thinking are in the opposite direction: 7) changing one’s mind is associated with
weakness, 77) a good thinker is defined by qualities such as determination and deci-
siveness, or i7) making quick decisions is considered a sign of wisdom (Baron, 2008,
p- 213; Garnham and Oakhill, 1996, p. 297). All these beliefs are deeply rooted in
society. They significantly influence the judicial function, particularly in how mem-
bers of the judiciary place considerable trust in their decisions (Guthrie ez /., 2000,
pp- 777-830). Reconsideration then becomes exceedingly challenging. Additionally,
this perspective is bolstered by the notion that humans are objective decision-makers,
relying on logical and rational analysis. This belief leads judges to assume they don’t
inject biases or stereotypes into their jurisdictional tasks*, and they often hesitate to
acknowledge the influence of emotions in their decisions (Wistrich and Rachlinski
(2017, p. 96)¥".

It is therefore necessary to change the way we think about people when they make
decisions, to adopt a more flexible and open view of alternatives. In particular, it has
been shown that people who perceive themselves as rational and objective agents are
more likely to act in a biased way: by perceiving themselves as such, they assume that
their beliefs and thoughts are also rational and objective, and are therefore less will-
ing to consider alternative approaches (Uhlmann and Cohen, 2007, pp. 207-223;
especially p. 219), i. e. to doubt. The presumed objectivity leads to less attention
being paid to the decision-making process. Hence, the paradox highlighted by Kang
(2021): the more we recognise that our decisions may be the result of biases, intui-
tions, and stereotypes, the further we are from reproducing them. In conclusion, it
is crucial to paint an accurate picture of human decision-making that is consistent
with current scientific understanding. This means recognising that intuitive, biased

35 Others have referred to these particulars as cognitive emotions (Scheffler), alluding to surprise, cu-
riosity and love of truth: see Perkins and Ritchhart (2010, p. 293), Kahneman ez a/. (2021, pp. 251 fF.).

3¢ In the United States of America, empirical studies have been conducted in which the majority
of judges interviewed considered themselves to be highly capable of rendering decisions without incu-
rring racial bias. See Bennett (2016, p. 397); Guthrie ez al. (2009, pp. 1477-1530); Rachlinski (2009,
pp- 1195 ff).

% However, such results cannot be interpreted as a sign of hubris but are precisely the product of
the commitment they have to the jurisdictional function. Acknowledging otherwise would generate
institutional distrust and a social crisis. Nevertheless, it is worth noting that pretending to hide the
defects of how we all human beings function will not eliminate them. See Donald ez 4. (2020, p. 78,
p. 4, citing Frank).
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and unconscious responses, which arise from our fast-processing system, are inherent
human traits that we cannot escape. Attempting to eliminate these responses would
not only be impossible, but also counterproductive®, as explained in section 3.2
above. Moreover, on many occasions this will be the spontaneous response.

Thus, these cognitive changes would facilitate the arousal of the motivation nec-
essary to implement slow processing. With this approach, in turn, I have sought to
highlight the importance of a relevant factor for the use of slow processing, namely
that its activation is indispensable. This is a paradigm shift for the mental framework
of the judicial function: deliberation is not an intellectual activity that operates by
default. The automaticity of fast processing forces the decision-maker to be proac-
tive and to generate doubt about the first (intuitive) response of the organism. The
organic-evolutionary mechanisms that guarantee survival must be neutralised. It is
therefore necessary to be willing to engage in such behaviour, as it requires a greater
cognitive effort and therefore a greater expenditure of energy. In any case, it should
be noted that the use of slow information processing must be moderate since it leads
to decision paralysis when pushed to the limit (Baron, 2008, p. 201).

To this end, some strategies have been proposed to artificially create a scenario
of hesitation, which is eliminated by fast processing, but which is necessary for the
judicial function. These strategies aim to create tension in the proposals put forward
by the above-mentioned prosecution and, consequently, to provoke doubt (the prel-
ude to deliberation). In the following, I will outline the strategies most frequently
mentioned in the literature.

The first strategy is consider-the-opposite: it is about the individual se/f-generated
alternative answers that strain the explanation that is considered most plausible. For
example, suppose a judge believes that a robbery was committed by a foreigner.
To use this strategy effectively, the judge would have to consider whether the same
verdict would have been reached if the defendant had been a woman or a citizen of
the country in question. The same procedure can be applied to the evaluation of
testimony; judgments about authorship and the veracity of testimony are two of the
phenomena in which the intuitive—often disguised—plays a pre-eminent role. Gen-
erating alternative scenarios not only prompts deeper deliberation by compelling us
to explore explanations that might otherwise have been overlooked, but it also sheds
light on the foundational information driving the judicial decision-making process
(Wistrich and Rachlinski, 2017, pp. 112-113; Donald et 4/, 2020, p. 80). A deriva-
tion of this technique is to (force us to) consider information that goes against our
own pre-existing beliefs (Kahneman ez 4., 2021).

Another strategy is perspective taking. In this case, it is suggested that judges adopt
other points of view to reduce egocentric tendencies. Specifically, it is recommended

% T must insist that intuitive thinking is not negative per se; on the contrary, it is part of human
functioning. The risks arise when it is used in situations for which it is inappropriate. See Guthrie ez .

(2007, p. 105).
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that they put themselves in the shoes of (all) the parties. The aim of this strategy is to
facilitate the recognition of situations that are alien to the judging body and therefore
difficult to imagine (Wistrich and Rachlinski, 2017, pp. 113-114). An illuminating
study supporting this strategy is research which found that non-injured individuals
showed increased sensitivity to the realities faced by wheelchair users after partici-
pating in wheelchair simulations. This study provides a compelling example of the
effectiveness of this approach (Clore and Jeffery, 1972, pp. 105 ff.). However, there is
an important risk with this strategy, which is that if the judge has to put themselves
in the role of the parties, they will use stereotypes to carry out such a simulation.
Therefore, this strategy would not really eliminate these elements of judicial activity
(Wistrich and Rachlinski, 2017, pp. 113-114).

Thirdly, advocating for the writing of judgments is suggested as a method to en-
courage the deliberate processing of information. Some argue that crafting a judicial
decision shouldn’t be seen merely as a formality to validate an instinctive judgement.
Instead, it should be viewed as a task that facilitates a critical analysis of the conclu-
sions drawn. This process helps identify conclusions stemming from intuition, which
cannot be adequately justified when writing the judicial decision (Donald ez. al,
2020, p. 79; Perkins and Ritchhart, 2010, p. 320)%. In such cases, the conclusion
should be rejected, instead of abdicating its motivation.

Finally, there are broader strategies suggested as well. One such strategy involves
developing tools designed to systematically analyse a judge’s decisions. The goal is
to detect any discernible patterns that might indicate the presence of biases and
stereotypes—akin to conducting an audit. Artificial intelligence could play a signifi-
cant role in this endeavour. This information serves several purposes: 7) it enlightens
judges about the extent and areas of their biases, i) facilitates the formulation of
appropriate measures to mitigate these biases and stereotypes, and 7ii) encourages
decision-makers to exercise caution in their judgments®. It is important to clarify
that these tools are not intended to penalise judges for their inherent stereotypes or
prejudices, as we all possess them. Instead, the aim is for judges to personally con-
front and comprehend their biases and stereotypes (Wistrich and Rachlinski, 2017,
pp- 106 ff).

On the other hand, there are proposals of a structural nature, such as the need to
avoid a high workload and stress for judges. In these cases, it is noted that this high
workload creates time pressure, which gives judges an incentive to process informa-
tion quickly. As a result, such decisions are based on stereotypes and intuition, and
therefore have greater variability (Burns, 2016, pp. 10-11, with citation to a study by
Agnew-Brune; Kahneman ez 4/, 2021, pp. 104-105). The demand for quality time

is one of the most frequently requested factors to ensure a decision that is not based

% A more tempered view is found in Oldfather (2008, pp. 1284-1320).
4 This paper also proposes different ways of implementing this tool. See Wistrich and Rachlinski
(2017, pp. 108 fI); Donald ez al. (2020, p. 80).
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on the rapid processing of information (Donald ez al., 2020, p. 79; Kang, 2021,
pp- 84 ff.).

All the strategies and cognitive processes mentioned above, along with the expla-
nations provided in sections 3.1 and 3.2, ought to form an integral component of
fundamental training programmes. Moreover, there should be a concerted effort to
amplify and strengthen their teaching and application within judicial schools. This
training would ensure that judges are not only experts in the law, but also experts in
these matters, which are so important for the development of their constitutionally
mandated function.

In any case, beyond the specificities of each of the strategies mentioned and their
imperfection in solving this question individually, what is relevant is their joint anal-
ysis. They are all based on the recognition that once a subject has arrived at an ex-
planation of how certain events occurred, it is difficult to modify it (Baron, 2008,
pp- 197 f1.). To prevent the harmful entrenchment of this process within the justice
system, it is crucial to disrupt this inertia. This involves welcoming additional alter-
native explanations that contribute to the decision-making process. Creating doubt
about established beliefs is essential. The strategies mentioned earlier aim to under-
take this activity, each approaching it from its unique perspective. And this is where
the temporal element—the backbone of this work—reappears: the interruption of
intuitive thinking and its critical analysis require time, since it is necessary to adopt
artificial, voluntary and conscious strategies, i. e. those that make it possible to satisfy
the requirements imposed by the principles and procedural guarantees.

This not only shows how slow information processing can be activated, but also
fulfils the basis of the judicial process: the time interval mentioned in the judicial
process is also necessary to neutralise the intuitive thinking that results from fast
processing.

4. ATELOS AND A DEFINITION FOR THE JUDICIAL PROCESS

The contributions of psychology outlined in the previous section do not exclu-
sively provide a rationale for the existence of the judicial process, but they do provide
significant information for meditating on the purpose and conceptualisation of this
institution.

Firstly, as far as the purpose of the trial is concerned, I believe that it must serve
the above-mentioned cultural strategy of activating slow processing; it must have
a cognitive-communicative component that urges judges to commit themselves to
creating a scenario of uncertainty regarding those ideas, beliefs, convictions that sur-
face when they relate to an alleged fact. It is the same personal disposition that de-
mands the presumption of innocence. For this reason, I believe that the assimilation
of the judicial process to the rite (Forza, 1997, p. 14) is not misguided in this sense.
Rite—not theatricality—is a symbolic action that transmits and communicates; it is
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narrative (Han, 2020). And consequently, from this perspective, the judicial process
must be a reminder of how human beings operate, of our cognitive limitations, and
of the personal involvement required for the successful performance of the judicial
function (section 3).

Based on this approach, I conceptualise the judicial process as the time span that
constitutes the habitat of the judicial decision. In this respect, it is in this interval that
judges must engage in the confrontation of their intuitive ideas, stereotypes, and
prejudices (fast processing) to create an alternative (slow processing) as an inescap-
able substrate for the delivery of the judgment. This singular approach is the key to
ensuring that the fundamental tenets of the judicial function, especially the rights to
judicial independence and defence, carry tangible weight rather than being limited
to mere formalities.

This transfiguration of the judicial process in its essential elements (concept, basis,
and purpose) has several practical implications, which I will now outline. The first of
these has to do with the appropriateness of confirming judgments pronounced im-
mediately at the end of the trial (i voce)*!. This possibility—legally recognised—is
similar (if not identical) to an immediate decision, and thus increases the likelihood
that the prosecuting authority will use an expedited procedure to resolve the dispute.
Consequently, it is very difficult for any doubt to arise while waiting for the trial to
take place. In this way, the delivery of a judgment iz voce makes it more subject to
intuitive thinking. The same argument can be made in relation to criminal proceed-
ings, regarding the resolution of preliminary questions (Article 786.2 of the Spanish
Criminal Procedure Act) at the same time as they are presented. A hasty decision
at the beginning of the oral hearing can make it hostage to the rapid processing of
information.

On the other hand, this reconceptualisation of the judicial process should also fa-
vour a better understanding and practice of ex officio evidence, especially in criminal
proceedings. If the judge is the one who must doubt his own intuitive thoughts, ex
officio evidence is presented as an important tool to clarify the facts based on the for-
mulation of different alternative hypotheses. The support of ex officio evidence would

discourage recourse to intuition to resolve the incompleteness of the evidence®.

Alternatively, these considerations should lead to a broader acknowledgment of
potential judicial errors. This recognition stems from the involvement of an infor-
mation processing system, which, due to its immediate operation, inevitably involves
the possibility of errors occurring. This recognition, in turn, should change the ju-

4 Art. 245.2 Spanish Organic Law 6/1985 of 1 July, on the Judiciary (Ley Orgénica del Poder
Judicial) in relation to arts. 794.2 Spanish Criminal Procedure Act (Ley de Enjuiciamiento Criminal)
and 50 Spanish Law 36/2011, of 10 October, regulating social jurisdiction. (Ley 36/2011, de 10 de
octubre, reguladora de la jurisdiccion social).

42 'The use of intuition to resolve a deficient evidential activity is described in Nieva Fenoll (2010,

p. 207).
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dicial perception of the mechanisms for challenging judicial decisions, especially the
non-devolutionary ones. The explanations given in this paper (essentially those relat-
ing to section 3.2) should make it possible—effectively—for judicial decisions to be
modified by the decision-maker himself, without this being considered a result to be
avoided, a sign of vulnerability. Insensitivity to new viewpoints or alternative narra-
tives only reinforces intuitive thinking, as I suggested in section 3.3. The practice of
strategies to activate deliberation should not be confined to the trial phase but should
also extend to challenging judicial decisions.

These considerations also shed light on the debate about the possible automa-
tion of the judicial process. One of the most recurrent criticisms of the artificial
intelligence tools developed so far has been to denounce the institutionalisation of
stereotypes and prejudices that these tools imply (O’neil, 2018; Euback, 2019)%.
Once we have clarified the basis and function of the process, we can see whether au-
tomation, the desire for speed, is—for the moment—an end that is compatible with
the guarantees that the judicial process entails. Or if, on the contrary, this should be
achieved by other means, such as increasing the material and human resources* of
the judiciary to reduce the heavy workload of judges.

However, this conclusion does not exclude the use of specific automations in
certain cases. For example, in proceedings where there is typically no opposition,
such as mass claims against banks arising from floor clauses, eviction proceedings, or
payment order proceedings, automation could be considered viable. These processes
are practically identical, even if the parties or the amount of the claim change. Their
automation would lead to a rapid response that would avoid spurious instrumentali-

sation of these types of proceedings (Nieva Fenoll, 2018, pp. 33 ff., 2022a).

5. CONCLUSIONS

In this paper, I have undertaken a critical analysis of fundamental aspects of the
judicial process, integrating insights from psychology, in particular dual-process the-
ories. During this research, I have highlighted that the introduction of a time delay
for the sentencing phase—considered essential in some doctrinal perspectives—is
imperative to counteract specific characteristics associated with rapid information
processing. On the one hand, to avoid 7) jumping to conclusions, resorting to intui-
tion, prejudice, and bias, and 77) giving a greater role to contextual and unconscious,
and therefore extra-legal, elements in decision-making. And, on the other hand, 7:)

# In this regard, special attention has been given to the COMPAS programme that has been
applied in judicial processes: see Larson ez al. (2016); Dressel and Farid (2018).

4 'The Council of Europe Report on the evolution of judicial systems (European judicial systems—
CEPE] Evaluation report—2022 Evaluation cycle [2020 data]) states that Spain has a ratio of 11.24
judges per 100,000 inhabitants, which is much lower than the European average of 17.60 magistrates.
Available at: https://rm.coe.int/cepej-fiche-pays-2020-22-e-web/1680a86276 (Accessed 5 June 2023).
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to ensure the emergence of doubt in all this processing. Failure to do so violates two
of the three pillars on which the judicial function rests: the right to judicial inde-
pendence—in its aspect of judicial impartialicy—and the right to defence, which
includes the right to evidence, contradiction, and motivation. In light of the above,
the basis of the judicial process has been reached.

I have also pointed out that neutralising the operation of rapid information
processing requires a personal commitment, an effort that depends solely on the
individual. A commitment that represents a paradigm shift for the law. And it is
precisely to the evocation of this commitment that I have entrusted the zelos of the
judicial process. Finally, I have put forward a new proposal for the definition of this
institution, which underlines the importance of being aware of our cognitive limits.
In sum, from this perspective, the judicial process is constituted as a meta-guarantee
in the sense that it makes possible the existence of other procedural guarantees and
principles. It is the presence of the latter that gives a patina of legitimacy to the deci-
sion reached (judicial judgement). All these questions are not only relevant to a more
precise definition of the judicial process, but are also essential to the current debates,
which revolve around the dilemma of guarantees versus effectiveness.
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